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FROM THE CO-CHAIRS

From fhe 'Co-Chairs

nother Newsletter so full of rich

content that it is bursting at the

publishing seams testifies to the

fantastic job our Newsletter Editor
(Julie Bédard) has done and reflects the
extraordinary activity level of the Arbitration
Commuittee.

In the fewy short menths since publication
of our last Newsletter, the Arbitration
Committee has either alone or jointly with other
organisations sponsored three highly successful
conferences, With the warm and enthusiastic
support of the host committee and local bar
organisations, more than 350 people attended
the 2011 Arbitration Day in Seoul, South
Korea. The Arbitration Day is your Commiittee’s
signature annual event outside the Annual
Conference. Over time it has attracted satellite
programmes from other institutions that have
transformed it into one of the year’s finest and
highest quality multi-day opportunities to meet
with colleagues in the arbitration community to
explore ideas, exchange experiences and keep
up with the latest developments. We should
also mention that during the conference in
Seoul your Committee received the first annual
Global Arbitration: Review Award for Sustained
Contribution to the Arbitration Community.

In addition to the Arbitration Day, the
Committee jointly organised two programmes
in New York. In conjunction with the
London Court of International Arbitration
and the Corporate Counsel in International
Arbitration Group, we sponsored a Corporate
Counsel Symposium. The event, open only
to in-house counsel, featured a free-ranging
discussion about current arbitration practice
and how it might be improved to better suit
their needs and to respond to concerns about
the cost and time associated with commercial
arbitration. The Committee looks forward to
organising similar sessions in other locations
to continue this healthy dialogue with the
corporate users of arbitration. We also teamed
up with the American Arbitration Association
and its International Centre for Dispute
Resolution to host a full day conference
entitled Four Roundtables in Times Square
— Putting the Spotlight on International
Arbitration on Broadway’. A sell-out crowd
filled the conference room and ensured a
lively and informative event.

We look forward to seeing many of you at
the IBA Annual Conference, which will be
held from 30 October to 4 November 2011
in Dubai, UAE. Your Arbitration Committee
is presenting (either by itself or with other
Committees) a diverse menu of nine sessions.
You can find these listed on pages 10-11, and
you will see what an outstanding selection of
topics have been planned. Please also join us
at the Arbitration Committee dinner, which
will take place on Wednesday 2 November,

In addition to these sessions, and the
many social events offered during the annual
conference week, your Arbitration Committee
has arranged two special activities. First, on
the morning of Wednesday 2 November, the
Committee will have an open ‘town hall’
meeting at which Commitiee officers provide
updates on Committee activities — including
an introduction to the highly praised IBA
Guidelines for Drafting International
Arbitration Clanses that were released this
year — and will address whatever thoughts,
suggestions, comments or questions you may
have about your Committee. Secondly, we
will initiate an effort to reach out to local
judges to exchange views about international
arbitration. Depending on the success of
this pilot programme, we hope to make
such outreach a more regular aspect of your
Committee’s efforts to support international
arbitration and increase acceptance of it
around the world.

We are also planning next year’s Arbitration
Day. The Committee is delighted that this will
take place in Stockholm, Sweden on 9 March
2012. Stockholm is a magnificent city with
attractive sites and a long and distinguished
tradition for international arbitration.

Our host committee has also promised to
arrange unseasonably warm weather for the
Arbitration Day.

Presenting top quality conferences is, of
course, only a part of what the Arbitration
Committee does. We also support various
projects aimed at improving international
arbitration. These projects have in the
recent past produced the revised IBA Rules
on the Taking of Evidence in International
Arbitration and the Guidelines for Drafting
International Arbitration Clauses. Our
Subcommittees on Recognition and
Enforcement of Arbitral Awards and
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rest are still pending, Previously Ukraine
was quite successful in ICSID arbitration:
two cases have been won by Ukraine

( Generation Ukraine Inc v Ukraine and Tokios
Tokeles v Ukraine) and two were concluded
by amicable settlement (the first Lemire case
and Western NIS Enterprise Fund v Ukraine).

Notes

1 Vuridicheskaya Parkiika, No 15 (684), 12 April 2011,
p land p 25,

2 See for example, Stafe Projperty Fund of Ukraine v
TMR Energy Limited, United States Court of Appeals,

District of Columbia Circuit, 17 June 2005, YBCA
XXX (2005), pp 1179-1191; TMR Energy Limited

v Stale Properiy Fund of Ukraine, Federal Court of
Canada, 23 December 2003, YBCA XXIX (2004), pp
607-642,

3 See, Markian Malskyy, Volodymyr Yaremko, The
largest Ukrainian arbitration case to date: Naftogaz
v RosUkrEnergo; Arbitration News: Newsletter of IBA
Legal Practice Division, Vol 16, No 1, March 2011,
pp 83-85.

4 The first defeat of Ukraine in ICSID arbitration was
recently in Alpha Projekiholding GmbH case under
which Ukraine has been ordered to pay $5,250,782
to an Austrian company (Award of 20 October 2010,
Case No ARR/07/16).

Current developments in

ICSID annulment proceedings:

annulment of the award under
Articles 52(1)(b), (d), (e) of the
ICSID Convention

The annulment of the award according to
the ICSID Convention

The ICSID (International Centre for
Settlement of Investment Disputes)
Convention contains an annulment procedure
in Article 52, Section b ‘Interprelation, Revision
and Annulment of the Award , which sets out five
different grounds upon which an ICSID award
may be annulled by an ad hoc committee
{Article 52(1}).! These grounds are limited
and are applicable in specific cases.

The ad hoc committee may confirm the
award or may partially or wholly anmul it,
giving the opportunity to submit the dispute
10 a new tribunal constituted in accordance
with Section 2 of Chapter IV of the ICSID,

This article will concentrate on the analysis
by two recent ad hoc committees, in Sociedad
Andnima Eduardo Vieira v Republic of Chile
{ICSID Case No ARB/04/7), decision dated
10 December 2010, and Fraport AG Frankfurt
Airvport Services Worldwide v The Republic of the
Philippines (ICSID Case No ARB/03/25),
decision dated 23 December 2010, of the
annulment grounds stated in Article 52(1)
(b), {d) and {e) of the ICSID Convention.

Proceedings
Eduardo Vieira v Chile

The dispute in Eduardo Viefva v Chile concerns
the fishing rights claimed by Eduardo Vieira, a
Spanish company, within Chilean inner waters.
Eduardo Vieira alleged that it had owned
these rights since 1990 due to its 49 per cent
participation in ‘Construcciones y Carfrinteria
Naval CONCAR §A’ (CONCAR}. Since August
1990, CONCAR had been requesting that

its fishing rights be modified and issued on
different terms, which was eventually done

in February 2001. A local trade organisation
successfully petitioned for the revocation of
those rights shortly afterwards.

Eduardo Vieira submitted a request for
arbitration on 5 November 2003, relying
upon the bilateral investment treaty between
the Republic of Chile and the Kingdom of
Spain of 1991 and effective since 29 March
1994 (the ‘Spanish-Chilean BIT')? and Article
41(5) of the Arbitration Rules. The 1C3ID
Tribunal rendered an Award on 27 August
2007, agreeing with the Republic of Chile that
Article 2(2) and (8) of the Spanish-Chilean
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and indirectly, the majority (61.44 per cent)
of PIATCO’s capital. The Supreme Court

of the Philippines declared the concession
agreements of Terminal 3 null and void ab
initio because of violations of Philippine law*
and public policy (in a decision of b May

BIT precluded its jurisdiction on the basis
that the dispute arose before the entry into
force of the Spanish-Chilean BIT.

On 15 December 2007, the claimant filed a
request for annulment. The ICSID Secretary-
General registered the request of annulment

against the Award rendered on 27 August

2007, and followed the procedure described

in Article 50(2) of the Arbitration Rules.
The claimant requested the annulment

of the award based on the grounds stated

in Article 52(1) of the ICSID Convention,

arguing (by reference to the three relevant

sub-articles of Article 52(1)), that:

(b) the controversy among the parties arose
after — not before — the entry into force
of the Spanish-Chilean BIT, according
to Article 2(3), and that the Tribunal
exceeded ils powers in applying the
Lucchetti test. The Lucchetti test ‘consist{s]

in an exam applied to distinguish whether

two different facts constitute or not the
same dispute’® The claimant argued that
the Lucchetti test is not part of customary
international law or ICSID precedents

coming from the interpretation of binding

law for both parties. In addition, the
claimant argued that the Tribunal only
studied the first motive of the arbitration

and that the Tribunal used in its reasoning

the gquantum requested from Chile as
damages since 1990 even though that was

only relevant to the merits of the case, not

the jurisdictional issue;

{(d) the tribunal departed from a fundamental

- rule of procedure that affected the
claimant’s rights of legitimate defence
in the way it applied Chilean law and
prejudged issues related to the merits of
the matter; and
{e) the tribunal did not sufficiently address

in the Award two of the issues advanced in

the claim.

Fraport AG v the Philippines

In the second case, Fraport AG brought a
claim regarding the concession contract
for the construction and operation of

the Ninoy Aquino International Airport
Passenger Terminal ITI ("Terminal 3°). The
concession agreement was concluded on 12
July 1997 between Philippine International
Afr Terminals Co (PIATCO) and the
Philippine Department of Transportation
and Communication (DOTC}. From 6 July
1999 until 2001, Fraport acquired, directly

2003).

The request for arbitration was suhmitted
on 17 September 2003, pursuant to the BIT
concluded between the Federal Republic of
Germany and the Republic of the Philippines
dated 18 April 1997 and effective since 2
February 2000 (the ‘German-Philippine BIT’),

The ICSID Tribunal rendered an Award
on 16 August 2007 deciding to adopt the
exception of jurisdiction ratione materiae
filed by the Philippines and therefore
declaring that it had no jurisdiction under
its interpretation of German-Philippine
BIT Article 1(1) and 2(1).° The Tribunal
concluded that ¥Fraport's interest did not
qualify as an investment in terms of the
mentioned agreement.

On 6 December 2007, the claimant filed a
request for annulment. The ICSID Secretary-
General registered the request for annulment
against the Award rendered on 16 August
2007 and followed the procedure described in
Article 50(2) of the Arbitration Rules.

The claimant requested the annulment
of the award based on the grounds stated
in Article 52(1) of the ICSID Convention.
Essentially, and again by reference to the
relevant sub-articles of Article 52(1), the
claimant argued:

{b) that the Tribunal manifestly exceeded
its powers in interpreting the German-
Philippine BIT, because: (i} it considered
as a prerequisite that the investments
within the scope of the Treaty should
be ‘accepted’ in accordance with
Philippine Law and (ii) it then concluded
that Fraport’s investments were not in
accordance with the Philippine Anti-
Dummy Law (ADL);®

(d) the Award represented a departure
from a fundamental rule of procedure
due to: (i) the violation of the principles
of nullum crimen sine legeand in dubio pro
reo in relation with the ADL; and (if} a
denegation of the right to be heard in
relation with to the admission of the
Prosecutor Resolution regarding the
compliance of ADL; and

{e) that there was a lack of reasoning in the
aspects of the Award determining the
application of ADL and Constitution,
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Standards for the annulment of the Award

Tribunal manifestly exceeded its powers
(Article 52(1)(b))

The ad hoc committee” in Eduarde Vieira v
Chile stated that the ground of annulment
within Article 52(1) (b) of the ICSID
Convention can be present either when
a Tribunal accepts or refuses to assume
jurisdiction. The committee adopted the
standard applied in Wena Hotels v Egypt where
it was stated that ‘[tThe excess of powers
must be self-evident rather than the product
of elaborate interpretations one way or the
other’.® In this regard, the committee stated
that the method of interpretation used by
the Tribunal was in accordance with Asticle
38 of the Statute of the International Court
of Justice. Therefore, the application of
the Lucchetti test extracted from an ICSID
precedent did not amount to an error
falling within the scope of Article 52(1) (b).
The ad hoc committee concluded that the
Tribunal is responsible for deciding the most
convenient way to evaluate the facts in order
to decide its jurisdiction. As a result, the ad
hoc committee decided that the annulment
ground was not established.

The ad hoc committee® in Fraport AG
u the Philippines, following the decision in
Vivendi £,® also confirmed that the faiture
to exercise jurisdiction could constitute
an excess of powers, After studying several
precedents,'! the Committee concluded
that ‘manifest excess of power... should
be demonstrable and substantial and not
doubtful’.” The Committee ohserved
that the Tribunal had focused on whether
Fraport's investments were in violation of
the ADL, rather than first considering the
threshold question of ‘whether the ADL
itself, and Fraport’s compliance with that
statute, have a role to play in determining
the Tribunal‘s jurisdiction.”” The committee
said that the Tribunal ‘should only consider
the factual records to the extent necessary
to make the determination regarding its
own jurisdiction’.'* However, the committee
found that the interpretation of the Tribunal
regarding the Treaty provisions cannot be
considered as ‘manifestly exceeded of its
powers’,

Serious departure from a fundamental rule

of procedure (Article 52(1)(d))

The ad hoc committee in Eduardo Vieira v
Chile stated that the ground of annulment

within Article 52(1) (d) of the ICSID
Coenvention is an independent ground related
exclusively to the minimum standards of due
process. Therefore ‘fundamental’ is identified
with subjects of impartiality and equality as
well as the right to be heard and the rules
protecting the deliberations.! In addition,
the committee stated that claimant has the
burden of proving the alteged violations with
specific examples. However, the committee
found that the claimant failed to prove facts
relating to the alleged fundamental violations.
The ad hoc committee in Fraport AG v the
Philippines considered that the ground of
annulment within Article 52(1) (d) of the
ICSID Convention ‘is intended to denote
procedural rules which may properly be said
to constitute “general principles of law”,
insofar as such rules concern international
arbitral procedure’,'® like the right to be
heard and the adequate opportunity for
rebuttal. The comnmittee stated that the
party’s right to be heard was breached by the
Tribunal by its direction of 14 February 2007
because it did not give them the opportunity
to present their case in respect of the
Prosecutor's Resolution that was used also
to interpret the provisions of the German-
Philippine BIT." The committee therefore
annulled the award.

Failure to state the reasons on which the
award is based (Article 52(1)(e})

Addressing the ground for annulment in
Article B2(1){e), the ad hoc committee
in Eduardo Vieira v Chilemade a
distinction between ‘reasoning reasonably
understandable, consistent and illustrative,
reasoning with logical thinking and
discernible and on the other hand, lack of
reasoning or unintelligible reasoning.!®
In this line of thinking, following the
annulment decision of CMS v Argentina,
the committee stated that an award should
be annulled only when it is not possible
to understand how the Tribunal arrived
at its conclusion.'® Here, the committee
concluded that the Tribunal followed a
logical line of interpretation and explanation
in interpreting Article 2(3) of the Spanish-
Chilean BIT, and that the award should not
be annuled under Article 52(1) (e) .2

The ad hoc committee in Fraport AG v the
Philippines similarly concluded that there
was 1o lack of reasoning in the award it was
considering. In this regard, the committee,
following Article 48(3} of the ICSID

INTERNATIONAL BAR ASSOCIATION LEGAL PRACTICE DIVISION



Convention,2 MINE? and Kitckner I2 was

of the opinion that the applicable standard
consisted in ‘the obligation of the Tribunal

to give a reasoned award as guarantee that

the Tribunal has not decided in an arbitrary
manner™ and the obligation of the committee
to analyse as it is and not for what the applicant
would have wished the award to be,

Conclusions

Both ad hoc committees agreed thata
decision not to assume jurisdiction is a
decision which may be reviewed under Article
52(1) (h) of the ICSID Convention. The ad
hoc committees considered the standard of
‘manifestly’ to be ‘self-evident’, ‘demonstrable
and substantiat and not doubtful’. The error
must be clear and unmistakable before
annulment becomes available.

Considering the ground of annulinent
within Article 52(1)(d) of the ICSID
Convention, the ad hoc committees also
agreed that ‘fundamental’ is identified
with subjects of impartiality and equality
concerning procedural rules identified within
international arbitral procedure, for instance,
the right to be heard and the rules protecting
the deliberations. In addition, there isa
presumption of regularity; the applicant has
the burden of proving the circumstances said
to justify annulment.

Tinally, regarding the ground of annulment
in Article 52(1) (e) of the ICSID Convention,
both ad hoc committees established that
an award need not contain detailed and
extensive reasoning on cach and every point.
Tt is sufficient if, on review, the committee
is able to follow the tribunal’s logical line of
interpretation and explanation, such that it
cannot be said that the result is unreasoned
and arbitrary.

In summary, the decisions of the ad hoc
Committees in Eduardo Vieira v Chile and
Fraport AG v the Philippines are in line with
the objectives of and prior jurisprudence on
Article 52(1)(b), (d) and (e) of the ICSID
Convention. Viewed in context, they do justify
the commeonly-expressed fear that excessive
interpretations of the annulment grounds
undermine the ICSID system.

Notes

1 Article 52 of the ICSID Convention:

‘(1) Either party may request annulment of the award by
an application in writing addressed to the Secretary-
General on one or more of the following grounds:

INVESTMENT ARBITRATION

{a) that the Tribunal was not properly constituted;

(b} that the Tribunal has manifestly exceeded its powers;

{c) that there was corruption on the part of a member of
the Tribunal;

{d) that there has been a serious departure froma
fundamental rule of procedure; or

(e) that the award has failed to state the reasons on which
itis based.

(2) The application shall be made within 120 days after
the date on which the award was rendered except
that when annulment is requested on the ground of
corruption such application shall be made within 120
days after discovery of the corruption and in any event
within three years after the date on which the award
was rendered,

(3) On receipt of the request the Chairman shall
forthwith appoint from the Panel of Arbitrators an
ad hoc Committee of three persons. None of the
members of the Committee shall have been a member
of the Tribunal which rendered the award, shall be
of the same nationality as any such member, shall be
a national of the State pariy to the dispute or of the
State whose national is a party to the dispute, shall
have been designated to the Panel of Arbitrators
by either of those States, or shall have acted asa
conciliator in the same dispute, The Committee shall
have the authority to annul the award or any part
thereof on any of the grounds set forth in paragraph
(1).

{#4) The provisions of Articles 4145, 48, 49, 53 and
54, and of Chapiers VI and VII shall apply mulalis
nadandis to proceedings before the Committee.

(5) The Comunittee inay, if it considers that the
circumsences so require, stay enforcement of the
award pending its decision. If the applicant requests
a stay of enforcement of the award in his application,
enforcement shalt be stayed provisionally until the
Committee rales on such request.

(6) If the award is annulled the dispute shall, at the
request of either party, be submitted to a new Tribunal
constituted in accordance with Section 2 of this
Chapter.

2 Sodedad Andnima Eduardo Vieira v Republic of Chile
(ICSID Case No ARB/04,/7) Decision on Annulment,
10 December 2010, at para 37, p 1(: ‘2. This Treaty
shall apply to investments made after its entry into
force by investors of one Contracting Party in the
territory of thie other. However, they also benefit from
investments made prior to their use and, under the
Taws of the Contracting Party concerned, had the
status of foreign investment.

[...] 3. This Treaty shalt not apply, however, to disputes
or claims arising or settled prior to its entry into
foree'.

3 Fraport AG Frankfurt Airport Services Worldwide v The
Republic of the Philippines (ICSID Case No ARB/03/25),
Decision on Annulment, 23 December 2010, para 54,
ppl4-156

4 Ibid, para 27, p12; Philippine Constitution and
Commonwealth Act No 108, entitled ‘An Act
to Punish Acts of Evasion of the Laws on the
Nationalization of Certain Rights, Franchises or
Privileges’, (the so-called Anti-Dummy Law (ADL).
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5 Iraport AG v the Philippines {ICSID Case No
ARB/03/25), decision dated 16 August 2007 para
335, pl106. Article 1(1) of the BIT, in its relevant part,
reads as follows: ‘[t]he term “investment” shall mean
any kind of asset accepted in accordance with the
respective laws and regulations of either Contracting
State.” Article 2{1) reads as follows: *Each Contracting
State shall promote as far as possible investments in
its territory by investors of the other Contracting State
and admit such investments in accordance with its
Constitution, laws and regulations as referred to in
Article 1, paragraph 1[...7".

6 See above note 3, para 46, p 21.

7 Mr Christer Soderlund (President), Prof Piero
Bernardini and Prof Eduarde Silva Romero.

& FEduardo Vieira v Chile (ICSID Case No ARB/04/7)
Decision on Annulment, 10 December 2010, at para
254, p 52,

9 Judge Peter Tomka (President), Judge Dominique
Hascher and Prof Campbell McLachlan QC.

10 See above note 3, para 36, p 17.

11 Wena Hotels Lid v Egypt, Decision on Annulment, b
February 2002, 6 ICSID Reports, CDC v Seychelles,
Decision on Annulment, 29 June 2005, 11 ICSID
Reports, Repsol v Petroecuador, Decision on Annulment,
8 January 2007 in p 19, p 41 Surface v UAE, Decision
on Annulment, 5 June 2007 p 20 para 44, all in Frapor?
AG v the Philippines (ICSID Case No ARB/03/25),
Decision on Annulment, 23 December 2010, pp 1921,

12 See above note 3, para 44, p 20.

13 Ibid para 85, p 36.

14 Ibid para 84, p 35.

15 See above note 2 at pavas 575, 378, pp 83-84.

16 See above note 3, para 187, p 71.

17 Ibid paras 226234, pp 8486,

18 See above note 2, para 355, p 76.

19 Ibid para 355, pp 75-76.

20 Ibid paras 363, 364, 366, pp 78-80.

21 ‘[Tlhe award shall deal with every question submitted
to the Tribunat, and shall state the reasons upon
which it is based’.

22 Maritime International Nominees Establishment (MINE) v
Guinea, Decision on Annulment, 22 December 1989,
ICSID Reports, in Fraport AG v the Philippines para 249,
PO

23 Kidgckner I v Camerson, Decision on Annuiment, 3 May
1985, 2 ICSID Reports, in Frapori AG v the Philippines
para 258, p 97,

24 See above note 3, para 250, p 92.

Our work around the world

: Work carried out prior to 2010

The International Bar Association’s
Human Rights Institute (IBAHRI)

The International Bar Association’s Human Rights Institute (IBAHRI), established in 1995, has become a
leading global force in human rights, working to promote and protect the independence of the judiciary
and the ability of lawyers to practice freely and without interference under a just rule of law. The IBAHRI
runs training programmes and workshops, capacity building projects with bar associations, fact-finding
missions, trial observations; issues regular reports and press releases disseminated widely to UN bodies,
international governmental and non-governmental organisations and other stakeholders; and undertakes
many other projects working towards its objectives,

All our activities are funded by grants and individual donations.

Become a member for just £35 a year — less than £3 a month - to help support our projects.
Your coniribution will have a tangible effect on the protection and promotion of human rights around the world.

Visit www.ibanet.org/IBAHRI.aspx for more information, and click join to bacome 2 member,
Alternatively, email us at hri@int-bar.org.
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